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M NUTE ENTRY

This Court has jurisdiction of this civil appeal pursuant
to the Arizona Constitution Article VI, Section 16, and AR S.
Section 12-124(A).

This Court has reviewed and consi dered Appellant’s

menor andum and the file fromthe South Phoeni x Justice Court.
Appel | ees (Defendants in the court below who failed to appear or
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answer conpl aints served upon them) have chosen not to file any
menorandumwi th the court.

The only issue presented for reviewis whether the trial
judge erred in denying Appellant’s Mdtion for Default Judgnent.
The trial judge denied Appellant’s Mtion for Default Judgnent
in both of the cases consolidated within this appeal on the
basis that the statute of limtations had run.

Appel l ant correctly argues that the statute of limtations
is a defense which nust be raised pursuant to Rule 8(d), Arizona
Rul es of Civil Procedure. This defense nust be raised by a
party, not the court. This defense nmay be waived when a party
fails to affirmatively plead it. Since the statute of
[imtations was an affirmative defense which could only be plead
by a party, it was error for the trial judge to deny Appellant’s
Motion for Default Judgnents.

| T 1S THEREFORE ORDERED reversing the order of the South
Phoeni x Justice Court denying Appellant’s Mtion for Default
Judgnent .

| T 1S FURTHER ORDERED remandi ng t hese cases back to the
Sout h Phoeni x Justice Court with instructions to reschedul e the
matter for a default hearing, and to enter judgnent accordingly.
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